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Lon et al: please check McLerran’s calendar, tribal meeting scheduled for April 25th with fish consumption and water quality standards high on the agenda/tribal contacts made with EPA R-10 personnel Angela Chung and Dan Obelski (sp??) / regards/Craig
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Northwest Indian Fisheries Commission

6730 Martin Way E., Olympia, Washington 98516-5540
Phone (360) 438-1180 www.nwifc.org FAX # 753-8659

March 11, 2013

Maia Bellon, Director

Washington Department of Ecology
PO Box 47600

Olympia, WA 98504

RE: Fish Consumption Rates and Water Quality Standards
Dear Director Bellon, -

On behalf of the Northwest Indian Fisheries Commission, we are pleased to congratulate you on
your new position as the Director of the Department of Ecology. We look forward to a strong
working relationship in which we endeavor to protect Washington’s wealth of resources —
including those reserved through treaties by western Washington treaty tribes.

The Northwest Indian Fisheries Commission is comprised of twenty western Washington tribes,
who have treaty-reserved rights to harvest and manage various natural resources. These treaty
rights provide the legal right to manage, take, and consume fish and shellfish and are the basis
for a way of life for tribal communities. The consumption of all types of seafood, including
salmon, groundfish, and shellfish is a cultural tenet, provides subsistence, and generates
economic opportunity for the tribes. It is therefore no surprise that ensuring that aquatic
resources remain healthy, protected, and available for harvest and consumption is of central
importance, and forms the basis of much of the Commission’s work.

In the course of our efforts to support protection of treaty-reserved resources and the health of
tribal communities, the tribes have been in discussions for several years with Ecology to update
the fish consumption rates (FCR) in Washington’s water quality standards and sediment
management standards. We are hopeful that your appointment will be an opportunity to reset
communication with the tribes about an issue that has become contentious and difficult, and we
look forward to meeting with you soon to provide our perspective.

I would like to draw your attention to three specific issues that have been expressed in letters
between the tribes, EPA Region 10, and Ecology regarding the state’s water quality standards.
First, the tribes have indicated that they would like to discuss the water quality standards with
you on a government to government basis, not as stakeholders. Secondly, the tribes would like
to restate the importance of adopting an accurate and protective default fish consumption rate in
state standards in a timely way. Finally, the tribes are very concerned about recent materials and
discussions by stakeholders and Ecology related to the application of the cancer risk rate in state
standards. '







At this time, tribal leaders are working with Regional EPA Administrator Dennis MeLerran to
form a Government Leadership Group to address the water quality standards and human health
criteria. The Leadership Group builds from the oversight group that was initiated through the
Ecology/Tribal Environmental Council. We look forward to working with you in this
governmental forum on a pathway towards completion of revised standards.

The tribes would also like to reiterate their firm desire to see a default FCR adopted in state
regulations that more accurately reflects fish consumption by tribal communities. The current
rate utilized in Washington is 6.5 grams per day (one meal per month). This FCR is a gross
underestimate of fish consumption for many Washington residents, and especially for tribes.
Tribes have been on record to your department multiple times that the rate should be at least as
high as the 175 gpd standard adopted by Oregon, and there is ample scientific evidence to
support this or a higher rate. It is essential that Washington State make progress on revising and
adopting a new and more accurate rate in a timely manner. \

Finally, we have seen some materials posted on Ecology’s website related to the relationship of
the FCR and cancer risk rates that are a cause for concern. In January, the Association of
Washington Business submitted materials contending that existing federal law and guidance,
which is currently applied in Washington, already accommodate “sub-populations at a high risk
of exposure” as long as the cancer risk rate is adjusted to a level of one in 10,000 people (1 0'4)
for the subpopulation. The materials assert that the “general population” would still be protected
at a rate of one in a million people (10’6) under the existing FCR.! It is important to note that
state law currently requires risk-based criteria for carcinogenic substances using the more
protective rate of 107, a provision that should be retained.

The cancer risk rate works in tandem with the fish consumption rate in water quality standards to
protect human health. If the state dials up the FCR to a more accurate level, and dials down the
protective rate for cancer-causing substances, none of us are being protected. Tribes submitted
comments to Ecology over a year ago’ stating that it is necessary to keep other human health
criteria variables in place while the state works to make the FCR more accurate. Assigning a
higher cancer risk rate for “subpopulations” including Indian people in Washington is not any
more acceptable than an erroneous fish consumption rate. :

Maintaining the health of tribal people is an issue of environmental justice as well as part of our
treaty right to healthy and harvestable fish. For example, the 2002 report of the National
Environmental Justice Advisory Committee (NEJAC)4 indicates that states must consider the
cultural and consumption practices of tribes in regulations governing water bodies. Although the
Environmental Protection Agency has been slow to implement some of the NEJAC
recommendations into updated guidance or regulation’, we expect the state of Washington to
follow these recommendations at this important juncture. In doing so, we urge you to retain the
protective cancer risk rate of 10 that Washington State has already adopted in law and focus on
the establishment of an accurate fish consumption rate to go with it.







Thank you for your attention to this complex and difficult issue. We look forward to working
with you to ensure timely and constructive progress in the development of revised human health
criteria in state standards.

Sincerely,
Mﬁ%“m—f
Mike Grayum

Executive Director

cc:
Dennis McLerran, Regional Administrator
United States Environmental Protection Agency

Dan Opalski, Director Office of Environmental Cleanup
United States Environmental Protection Agency

Notes:

! submittal from Association of WA Business, January 18, 2013
http://www.ecy.wa.gov/programs/wa/swas/feedbkimplrule.html

2 WAC 173-201A-240 (6)

3 5ee NWIFC Comments on the FCR Technical Support Document 1.0, January 2012 at
http://www.ecy.wa.gov/programs/tcp/regs/2011-SMS/120106-fish-comments/NWIFC. pdf

* National Environmental Justice Advisory Council, November 2002. Fish Consumption and Environmental Justice.
http://www.epa.gov/environmentaljustice/nejac/recommendations.html

® O’Neill, Catherine, February 23; 2013. Justice Delayed. Center for Progressive Reform Blog.
http://progressivereform.org/CPRBlog.cfm?idBlog=031E52BF-BD37-2D80-EDF5291E290FADB2











